After years of
huge discussion con-
cerning the public-
private partnership
(“PPP”) and the use
of PPP projects in the
Czech Republic as a
standard alternative for the funding, construc-
tion, management or maintenance of a public
infrastructure or the provision of public services, it
now seems that words are becoming acts and the
“first” PPP projects may prove that PPP is a vital
structure for the delivering of public services.

In this respect, one always has to bear in
mind that the very term PPP is a difficult one,
perhaps even impossible, to precisely define.
However, the following elements are normally
characteristic of a PPP.

® The projects are funded by the private sector
usually by means of complex arrangements
where the private sector raises the funds from
lenders (banks or bondholders) and/or share-
holders. This, however, does not mean that
public funds can not be added to private
funds;
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® The role of the public sector in PPP projects is
purely to define the objectives of the project
which satisfy the public interest, the required
quality of the services to be provided under a
PPP scenario and the pricing policy. The pri-
vate sector then takes the responsibility of
designing, funding, completing and operat-
ing the project.

The public sector therefore focuses on
what public services should be provided, i.e.
which services should be provided for which
users and whether such services should or
must be guaranteed by the public sector. The
private sector gives the answer as to how to
provide such services.

©® The risks normally borne by the public sector
are transferred to the private partner. This,
however, does not mean that the private
partners bear all the risks concerning the PPP
project.

©® The projects are normally designed for a rela-
tively long time period.

To sum up, a PPP is a contractual arrange-
ment under which a private partner delivers public
services or performs various administrative fun-
ctions for public authorities and assumes the as-
sociated risks and receives for the performance of
its obligations a fee, which may be (i) entirely from
the public budget, (ii) entirely from user charges
or (i) a combination of both.

While PPP is for the public sector a
new approach for delivering public services, for
the private sector PPP creates new business
opportunities and any private partner in PPP
must therefore be capable of sustaining a busi-
ness plan which is sufficient for other parties to
invest in that business.

In effect, PPP projects involve many inter-
ests and entities, which are not involved in tra-
ditional procurement processes. Consequently,
the participation of experienced legal, technical,
financial and economic advisors in both the pub-
lic and private sectors is a must when establish-
ing and concluding relationships between all the
parties to PPP.

With regard to PPP in the Czech Republic
two recently enacted pieces of legislation should
be mentioned.

Act No. 139/2006 Coll., on concession con-
tracts and concession procedures (“Act on Con-
cessions”), provides for the conditions and proce-
dures under which public contractors may con-
clude a contract on concession establishing a part-
nership between the private and public sectors.

A contract on concession is defined as a
contract under which the concessionaire under-
takes to provide services and/or carry out the
work and the public contractor undertakes to
enable the concessionaire to take the profits from
the provision of such services or from the use of
work carried out, including the respective obliga-
tion to pay the fees as a partial payment for the
obligations of the concessionaire.
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Some rules established by the Act on con-
cession will also apply to public contracts award-
ed under the new Act on public procurement No.
137/2006 Coll. which are concluded for a period
of more than five years and where the risks nor-
mally borne by public contractors are transferred
to the private party.

As far as the awarding procedures are
concerned both Acts are based on the basic prin-
ciples of transparency, equality of treatment and
proportionality. Of pivotal importance for the
awarding of contracts concerning PPP projects is
the adoption of a new procedure called
“Competitive” or “Concession” dialogue, which
allows the contracting entities to open up dia-
logue with candidates for the purpose of identi-
fying solutions capable of meeting their needs.
The candidates to the dialogue will then be invit-
ed to submit their bid on the basis of the solu-
tion(s) found during the course of the competi-
tive dialogue.

Whereas the aim of this Article is not to
describe the content of the Acts passed, it suf-
fices to conclude that these Acts confirm the
possibility of using PPP projects in the Czech
Republic and it should be hoped that PPP will
become a standard structure for delivering pub-
lic services in the Czech Republic as the private
sector has much to offer in the process of deliv-
ering these services.

Martin Vacek
Attorney at Law,
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